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Access to information:

A quasi-constitutional right
in peril

Michel W. Drapeau

Introduction

On October 6, 2022, the Globe and Mail published an exposé on the federal
access-to-information (ATI) regime, which spends $90 million a year but de-
livers little satisfactory results for anyone (Cardoso and Doolittle 2022). As
the article goes on to say, during this past fiscal year, more that 285,000 ATI
requests were submitted, and 51.2 percent of these requests were directed
to Immigration, Refugees and Citizenship Canada. In the previous two years,
the overall number of ATI requests received by all institutions was 156,222
and 145,962 respectively, which is almost half of the 285,000 requests re-
ceived this past year (Treasury Board of Canada Secretariat 2021).

The current explosion of ATI requests has had a significant impact aggra-
vating an already less than brilliant performance record. According to the
Globe, every federal institution is now currently “struggling to keep up with
its legally required access-to-information duties... [and only] 30 per cent of
the requests were completed after their legislated deadlines” (Cardoso and
Doolittle 2022).

Last year, the Office of the Information Commissioner (OIC) also received
a record 10,000 complaints; this is also an aberration. In the two previous
years, the OIC received a total of 4068 and 6945 complaints, respectively
(OIC 2022).

The author of this document has worked independently and is solely responsible
for the views presented here. The opinions are not necessarily those of the
Macdonald-Laurier Institute, its Directors or Supporters.



As discussed below, in theory the ATI regime is designed by law to provides
timely and unfettered access for citizens to official government records. When
requests for government information — some of which are urgent and of high
public interest — are delayed to the current extent, in some instances they be-
come pointless. The problem is made worse by an OIC that makes complain-
ants wait months on end just to be assigned a case worker.

By all accounts, the federal ATI regime is currently broken, waiting for Godot.
Meanwhile, Canada faces a transparency crisis in government. In this paper,
I intend to first cover the raison d’étre, or the purpose for the existence of
a right of access, and secondly, to present some practices and recommenda-
tions to make the current ATI regime more functional to address its statutory
obligations.

Background

The origins

Sweden has had a freedom of information (FOI) law since 1776. It took
nearly two centuries for this Scandinavian concept to cross the Atlantic. The
first modern FOI regime was signed into law in the United States in 1966. It
was significantly strengthened in 1974 by a series of amendments in the wake
of the Watergate scandal.

Eight years later, after much parliamentary debate and much public pressure,
Canada followed suit. Enacted in 1982, in the wake of the Canadian Charter
of Rights and Freedoms, Canada’s very own Access to Information Act (ATIA)
was perceived at the time by the political elite, the media and the public as
the beginning of a new era; the catalyst for changes in the way that public
authorities would approach openness. Although not specifically covered by
the Charter, this new “right of access” formed an integral part of the “freedom
of expression” concept. The purpose of the Act is clear: “to enhance the ac-
countability and transparency of federal institutions in order to promote an
open and democratic society and to enable public debate on the conduct of
these institutions.”

As of 2020, more than 127 UN member states have implemented some form of
FOI legislation designed to facilitate access to government records.! At least 10
more nations are currently considering FOI laws. Others have even gone as far
as modifying their constitutions to enshrine a right of access. Moreover, a num-
ber of intergovernmental bodies, including the United Nations, the European
Union and the World Bank, have a right of access regime (Lemieux and Trapnell
2016). The expansion of access across the community of nations is in response
to pressure from growing cross-national commerce, trade and banking sectors;
civil society organizations; as well as the news media for more democracy, trans-
parency, integrity and accountability on the part of national governments.
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1977 Green Paper on Access to Information

The 1977 Green Paper on Public Access to Government Documents, tabled by
the then Secretary of State for Canada, opened by stating:

Open government is the basis for democracy. It is an essential
consequence of the extension of the franchise to all adult citizens.
For a democratic society is one in which the exercise of govern-
mental power is undertaken not by an elite according to its own
precepts, but by an executive accountable to the public itself for
the goals of government action and the effectiveness of govern-
ment performance in their achievement. (Roberts 1977)

Enacted in 1983, the ATI legislation has given rise to a wide body of jurispru-
dence and policies, including the decision in which the Supreme Court in
Dagg v. Canada (Minister of Finance), [1997] held that the overarching dual
purposes of the ATI legislation are (a) to facilitate democracy by helping to
ensure that citizens have the information required to participate meaningfully
in the democratic process; and (b) to have politicians and bureaucrats remain
accountable to the citizenry.

Quasi-constitutional legislation

Since the 1970s, the Supreme Court of Canada has interpreted many acts
including the Canadian Bill of Rights, the Official Languages Act and, later
both the Access to Information Act and the Privacy Act as quasi-constitution-
al legislation. These “quasi-constitutional statutes are enacted in the same
manner as other laws, but they are interpreted in the broad and generous
manner usually reserved for constitutional rights” (MacDonnell 2015, 510).
The Court decision “to treat a statute as quasi-constitutional flows from the
close relationship between the statute and constitutional rights” (MacDon-
nell 2015, 510). It also emphasizes the role of the executive and the legisla-

ture in the constitutional implementation of these statutes.

2005 Discussion Paper on AT/

The 2005 discussion paper on a Comprebensive Framework for Access to In-
formation Reforms recommended, inter alia, that the basic ATI application
fee be increased from $5 to $10 (Canada, Department of Justice 2005). Inter-
estingly, it also pointed out that 40 percent of the ATI requests were made
for commercial purposes. As such, it suggested that heavy commercial users
should bear their proportionate share of the cost. Noting the current no time
limit on the completion of a complaint investigation, the White Paper also
recommended the OIC be required to complete all complaint investigations
within 90 days.
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Benefits

In some ways, the FOI serves both as a “silent auditor” guaranteeing account-
ability, checking corruption, improving in many areas of human rights, as well
as an “open microphone” encouraging participation in government by every
sector of society. This is due to a number of reasons:

1. Disclosure of public records serves as a means of enhancing the pub-
lic’s understanding of the functions and decisions of government;

2. It makes available records that are reflective of these decisions; and

3. These documents provide the rationale or the impetus for making
such decisions in the first place.

As a side benefit, the more that is disclosed about the decision-making pro-
cess and what the government is up to — in contemporary and not in historical
terms — the greater is the trust in government. Finally, the more the public,
the average person, whether rich or poor, can know about how his or her
government functions, the more level becomes the playing field, and greater
is the likelihood of fairness in government policy and action.

Proposed reforms

Today, it is almost impossible to obtain access to substantive information
in records about the federal government, particularly within statutory time-
frames. Also, when disclosure is finally made after lengthy time extensions, it
is normally rife with exclusions and exemptions.

It gets worse. Over the past few years, it has become common for a complain-
ant to wait a minimum of two years to have their complaint addressed by the
OIC. This exaggerated delay causes a complainant real prejudice since the Act
prevents them from applying to the Federal Court for a review of the matter
until a Final Report is received from the OIC setting out the results of the in-
vestigation and any applicable recommendations.

Positive steps should be taken by government to tackle its residual wide-
spread culture of secrecy, promote open government and make it clear to
everyone that access to information is a basic, quasi-constitutional right. Six
steps are advanced below to improve the performance of the ATI regime and
ensure that ATI users’ right of access is duly recognized and acted upon. The
first three steps can be done almost immediately, while the latter three should
be acted upon soonest afterwards.
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Priorities

1. Institute proactive disclosure at Immigration, Refugees and
Citizenship Canada. There is an urgent need to develop an alternate
approach for individuals to obtain information in records under the
control of this department. Proactive disclosure of information to
potential immigrants, or their representatives, should be prioritized
by encouraging the department to hasten the implementation of their
Digital Platform Modernization program, which would allow for better
and faster communication of case status updates to applicants.

2. Auditor General conducts a value for money and compliance
audit of the ATI regime. The Auditor General would be asked to
perform two tasks. First, to examine whether the Access to Informa-
tion and Privacy (ATIP) offices of the major federal institutions are
properly structured, staffed and focused on their legislated functions.
Second, to review the resources available and used for achieving their
legislative functions and examine the extraordinarily lengthy proce-
dure used by the OIC to investigate complaints.

3. User fees. At present, ATI users must submit a written ATI request
and pay a $5 statutory fee to obtain disclosure of government records.
This fee was established in 1983. Adjusted for inflation, its value in
purchasing power in 2022 is now approximately $15. It would be wise
for the government of Canada to amend the Service Fees Act to have
federal institutions update their fees. An individual ATI user should
be charged a service fee of $15 for the submission of a request and
$25 for the submission of a complaint. A business ATI user should be
charged a service fee of $25 for the submission of a request and $100
for the submission of a complaint.

The main economic rationale for such user charges is not to produce
revenue but to promote economic efficiency. Such user fees also have
the potential of ensuring that the population of ATI users are charged
correctly for services provided by the public sector.

4. Extend statutory time limit for responding to an access request
from 30 (calendar) days to 30 (business) days. The current legis-
lated timeframe for responding to an ATI request is 30 calendar days.
The Act permits institutions to apply an extension to the initial 30-day
response period. In 2021-2022 approximately 19,000 requests were
subject of a time extension, the bulk of which ranging from 30 days
to 121 days. The statutory time limit for an institution to reply to an
ATI request should be extended to 30 business days; this would rec-
ognize, in part, the increased size, diversity and complexity of modern
governance, programs and information holdings since the enactment
of the ATI statute 39 years ago.
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5. Amend the ATI Act to oblige the OIC to issue a final report within
one year of the complaint. This would allow a complainant to exer-
cise their right to apply for a review of the matter before the Federal
Court in a reasonable period of time.

6. Restructure the OIC. Over the past few years, the creation and the
staffing of new functions in the OIC has been done at the expense of
its investigative branch. The resulting reduction in the complement
of investigators has had a negative impact upon the OIC’s ability to
complete investigations in a timely fashion. The OIC’s office should be
restructured in such a way that it best meets its mandated investigative
function, and no more.

Conclusion

Democracy requires accountability and accountability requires transparency.
Increased openness, by reducing secrecy and promoting understanding, in-
creases public trust. In Canadian democracy, the ATI legislation encourages
accountability through transparency as the most prominent expression of a
profound national commitment to open government. At the heart of such
a commitment is the idea that accountability is in the interests of both gov-
ernment and citizenry alike. The pursuit of the above recommendations for
changes, accompanied by a commitment to reform the ATI regime clearly
expressed by the prime minister, would send a much needed and powerful
signal throughout both government and the citizenry.
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Endnotes

1 1In 2020, the UNESCO conducted a survey of UN member states that have
adopted constitutional, statutory and/or policy guarantees for public ac-
cess to information. See UNESCO, International Programme for the Devel-
opment of Communication 2020.

Access to information: A quasi-constitutional right in peril
COMMENTARY



Ideas change the world

WHAT PEOPLE ARE SAYING ABOUT MLI

The Right Honourable
Paul Martin

| want to congratulate the
Macdonald-Laurier Institute
for 10 years of excellent
service to Canada. The
Institute's commitment to
public policy innovation has
put them on the cutting edge
of many of the country's most
pressing policy debates. The
Institute works in a persistent
and constructive way to
present new and insightful
ideas about how to best
achieve Canada's potential and
to produce a better and more
just country. Canada is better
for the forward-thinking,
research-based perspectives
that the Macdonald-Laurier
Institute brings to our most
critical issues.

MACDONALD-LAURIER

TRUE NORTH
IN CANADIAN PUBLIC POLICY

The Honourable
Jody Wilson-Raybould

The Macdonald-Laurier
Institute has been active in
the field of Indigenous public
policy, building a fine
tradition of working with
Indigenous organizations,
promoting Indigenous
thinkers and encouraging
innovative, Indigenous-led
solutions to the challenges
of 215t century Canada.

| congratulate MLI on its 10
productive and constructive
years and look forward to
continuing to learn more
about the Institute's fine
work in the field.

BO3E

The Honourable
Irwin Cotler

May | congratulate MLI
for a decade of exemplary
leadership on national

and international issues.
Through high-quality
research and analysis,

MLI has made a significant
contribution to Canadian
public discourse and policy
development. With the
global resurgence

of authoritarianism and
illiberal populism, such
work is as timely as it is
important. | wish you
continued success in

the years to come.

323 Chapel Street, Suite 300,
Ottawa, Ontario KIN 7Z2
613-482-8327 ¢ info@macdonaldlaurier.ca

@MLlInstitute

youtube.com/MLInstitute

The Honourable
Pierre Poilievre

The Macdonald-Laurier
Institute has produced
countless works of
scholarship that solve
today's problems with
the wisdom of our
political ancestors.

If we listen to the
Institute’s advice,

we can fulfill Laurier's
dream of a country
where freedom is

its nationality.

INSTITUTE

facebook.com/MacdonaldLaurierInstitute

linkedin.com/company/macdonald-laurier-institute



