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Executive Summary

he importance of intellectual property to the Canadian economy is beyond dispute, and

as the first paper in this series by the Macdonald-Laurier Institute firmly establishes, there is

a very strong correlation between intellectual property protection and economic benefits. Not
only that, there is a strong moral case for defending the rights of Canada’s creators and innovators.

This second paper examines the history of IP rights in Canada and the impact on Canadian industry,
and concludes that the driving force behind IP policy should be Canadian innovation. Serious reform
has been relatively recent, enacted in an attempt to bring Canada into an increasingly digital era. Be-
tween 1921 and 1988, the Copyright Act remained largely unchanged. Trade has also liberalized over
that time, and Canada’s IP laws have had to catch up to international norms.

Strengthened IP policies have generally correlated with gains in most measures of an innovative
economy over the last 30 years. To take one example, reforming drug patent terms has been associat-
ed with an estimated $4.4 billion increase in pharma R&D spending in the period 1988-2002.

Even so, recently there has been cause to doubt Canada’s commitment to IP protection. The Copy-
right Modernization Act 2012 in particular showed a worrisome tendency to limit copyright, not
to sustain its critical protections. The judicial branch, in the form of the Supreme Court of Canada,
similarly has reawakened from its long slumber on IP issues to come up with a series of doctrinally
wrong and unfortunately IP-unfriendly judgments.

We may be feeling the effects. For example, private sector R&D spending has shown a recent de-
cline after years of growth. Canada is behind in R&D spending and patenting activity relative to its
OECD counterparts.

In support of stronger IP policy, BlackBerry co-founder Jim Balsillie recently urged Canadians to
compare this country’s IP policies with those of the US over the last 30 years: “If Canada performed
similarly, our economy would now be generating an extra $100-billion annually.”

And so the federal government’s recent commitment to develop an “intellectual property strategy”
is welcome. This is not to be confused with a “made in Canada” approach that defies international
norms, as some critics, including at times Mr. Balsillie, would have it. IP, because of its heavy impacts
on trade and because its rules derive from international treaties to a very great extent, is about inter-
national standards and developments, not sheltered parochialism.

Part of the justification for weakening IP protections or only targeting certain industries for strength-
ening them is that Canada is a consumer of IP protected goods and services, not a producer. The
data don’t bear this out. Canada has a slight trade surplus in copyright protected goods and services.
And while Canada imports more than it exports in high-technology goods, the deficit is not high in
proportion to the total trade of around $200 billion annually. We need to further encourage such
high-volume trade, not worry about whether or not it happens to be in deficit.

The key takeaways from this analysis are:

* (Canada is in a surplus in trade in copyright goods and services and has only a relatively small defi-
cit in patented ones. Any attempt to manipulate IP policy as though Canada were essentially an
IP-importing, less-developed country would be a complete mistake.

* Trade balance is fluid, reflecting consumer choice and comparative advantage, and should not
affect IP policy.

* Any negative trade balance initiated by strengthening IPRs is only temporary and will be overcome
by increases in domestic innovation.
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* Stronger IPRs encourage foreign direct investment, resulting in technology diffusion and produc-
tivity improvements.

* Pharmaceutical R&D devolves to smaller firms, as does high-tech innovation, and smaller firms
benefit disproportionately from stronger IPRs.

* (Canada’s patent-protected outputs have grown over the last 30 years, coincident with the strength-
ening of Canada’s patent regime.

The first paper in this series recommends eliminating copyright term limits or at least bringing them
up to international standards; broadening the range of patentable subject matter; facilitating patenting
by small- and medium-sized enterprises; and implementing recent trade agreements.

To this we would add a fifth recommendation: The government should recognize that an alleged
trade deficit in IP-related goods is not a sound basis on which to weaken IP protection. Indeed,
it is a basis to strengthen IP protection.

A review of the history of Canadian IP policy reveals that its development has been largely coupled
with trade policy. It has generally strengthened over recent years, but in a reactive rather than proac-
tive manner (and slowly reactive at that). Hence the current government’s plan for a new “IP strategy”
in response to Canada’s innovation economy needs is refreshing.

The driver for that IP policy should be innovation in Canada. It should not be about reducing drug
prices, addressing trade imbalances, increasing the public domain, or redressing perceived injustices
of property rights. It should be made for Canada, not made in Canada.

Sommaire

‘importance de la propriété intellectuelle pour 'économie canadienne est incontestable et, com-

me le démontre avec autorité le premier document de cette série de I'Institut Macdonald-Laurier,

protection de la propriété intellectuelle et retombées économiques vont habituellement de pair.
Qui plus est, défendre les droits des créateurs et des innovateurs canadiens se justifie pleinement du
point de vue moral.

Ce deuxieme document porte sur 'histoire et les répercussions sur I'industrie canadienne des droits de
propriété intellectuelle (PI) au Canada avec, en guise de conclusion, une invitation a faire de I'innovation
I'élément moteur des politiques en la matiere. Les efforts de réforme sérieuse, qui ont cherché a faire
accéder le Canada a une ¢re de plus en plus numérique, sont relativement récents. Entre 1921 et 1988,
la Loi sur le droit d'auteur est demeurée essentiellement intacte. Le commerce étant devenu plus ouvert
durant cette période, les lois sur la PI au Canada devaient donc rattraper les normes internationales.

Au cours des trente dernieres années, le renforcement des politiques en maticre de PI a généralement
été étroitement corrélé avec I'amélioration de la plupart des mesures d'une économie innovatrice. A titre
d’exemple, de 1988 a 2002, sur fond de réforme du régime des brevets sur les médicaments, les dépenses
en R et D dans le domaine pharmaceutique ont connu une progression estimée a 4,4 milliards de dollars.

Malgré cela, il y a eu lieu de douter de I'engagement récent du Canada a I'égard de la protection de la
PL. La Loi sur la modernisation du droit d’auteur de 2012, en particulier, a démontré une tendance
inquiétante a restreindre le droit d’auteur plutdt qu’a renforcer ses éléments critiques. Le pouvoir ju-
diciaire, par 'entremise de la Cour supréme du Canada, s’est également animé apres un long silence
sur les questions de la PI, rendant une série de jugements contraires a une saine doctrine et malheu-
reusement hostiles a la PI.
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Nous en ressentons peut-étre les effets. Par exemple, les dépenses du secteur privé en R et D ont
baissé récemment, apres des années de croissance. Par rapport a ses homologues de 'OCDE, le Can-
ada tire de l'arriere en ce qui a trait aux dépenses en R et D et aux prises de brevets.

Favorable a une politique plus forte en matiere de PI, le cofondateur de BlackBerry, Jim Balsillie, a
récemment invité les Canadiens a2 comparer nos politiques de PI avec celles des Etats-Unis depuis
trente ans : « Si le Canada agissait de fagon parallele, cent milliards de dollars de plus seraient injectés
dans I’économie du pays chaque année ».

Lengagement récent pris par le gouvernement fédéral pour élaborer une « stratégie de la propriété
intellectuelle » vient donc a point. Il n’y a pas lieu de confondre cet engagement et 'approche contrai-
re aux normes internationales « made in Canada », comme ont fait certains commentateurs, y compris
M. Balsillie par moments. En raison de ses imposantes retombées sur le commerce et parce que ses
regles sont établies dans une tres large mesure par des traités internationaux, la PI est une question
de normes et de développement international, et non pas de repli sur soi.

On justifie en partie les actions visant a affaiblir la protection de la PI ou a la mettre en ceuvre unique-
ment dans certaines industries par le fait que le Canada est un consommateur de biens et de services
protégés par la PI, et non pas un producteur. Les données ne confirment pas cette hypothese. Le
Canada enregistre un léger excédent commercial en biens et en services protégés par un droit d’au-
teur. Aussi, si le Canada importe plus de biens de haute technologie qu’il n’en exporte, le déficit a ce
chapitre est disproportionnément faible par rapport a la valeur de nos échanges avec I'étranger, qui
s’élevent 2 200 milliards de dollars annuellement. Nous devons favoriser encore plus ces échanges a
haut volume, et non pas nous préoccuper du fait que des déficits se produisent ou sont évités.

Les faits saillants de cette analyse sont les suivants :

* Le Canada enregistre un excédent commercial en biens et en services protégés par un droit d’au-
teur et seulement un déficit relativement faible en médicaments brevetés. Toute tentative d’altérer
la politique de la PI en faisant appel a des motifs discutables, comme si le Canada était essentielle-
ment un pays en développement importateur de PI, constituerait une erreur.

* Labalance commerciale est malléable, ce qui reflete 'expression des choix des consommateurs et
notre avantage comparatif. Elle ne doit donc pas étre un facteur a considérer dans la formulation
des politiques en matiere de PI.

* Une balance commerciale qui réagit négativement au renforcement des droits de propriété intel-
lectuelle (DPI) n’est qu'un phénomeéne momentané, rapidement surmonté grice a 'augmentation
de l'innovation nationale.

* Des DPI forts favorisent les investissements étrangers directs, ce qui élargit la diffusion de la tech-
nologie et renforce la productivité.

* La R et D dans le domaine pharmaceutique est dévolue a des entreprises plus petites, de méme
que l'innovation dans la haute technologie, alors méme que les entreprises les plus petites bénéfi-
cient de facon disproportionnée de DPI renforcés.

* Les produits canadiens protégés par des brevets sont plus nombreux depuis trente ans, ce qui
coincide avec le renforcement du régime de brevets.

Le premier document de cette série recommande de supprimer les limites dans le temps des droits
d’auteur ou au moins de les aligner sur les normes internationales; d’élargir I'étendue des domaines
brevetables; de faciliter les prises de brevets par les petites et moyennes entreprises; et de mettre en
ceuvre les accords commerciaux récemment conclus.

Nous ajoutons maintenant une cinquieme recommandation : Le gouvernement doit reconnaitre
qu’un déficit commercial allégué en biens protégés par la propriété intellectuelle est hors de
propos aux fins d’affaiblir la protection de la PI. En effet, 'argument devrait au contraire servir a
renforcer la protection de la PI.

PART 2 — Defending Our Rights — How we got here: The evolution of Canadian IP rights and their economic impact



L'examen de la politique de la PI au Canada révele que son histoire a été en grande partie associée a la
politique commerciale. Elle s’est généralement renforcée au cours des dernieres années, mais d’'une
maniere plutot réactive que proactive (et a évolué tres lentement). Le plan actuel du gouvernement
pour une nouvelle « stratégie en matiere de propriété intellectuelle » axée sur les besoins de I'’écono-
mie de I'innovation canadienne est donc rassurant.

Le moteur de la politique en matiere de PI doit étre 'innovation au Canada. La politique ne doit pas
simplement chercher a réduire le prix des médicaments, résorber les déséquilibres commerciaux,
élargir le domaine public ou réparer les injustices percues a I'égard des droits de propriété. Elle doit
étre définie pour le Canada, et non pas en faveur d’'un « made in Canada ».

Introduction

n its March 2017 budget, the Government of Canada promised a renewed intellectual property

rights strategy. Intellectual property rights (IPRs) are critical to any innovation economy, and

an important non-fiscal policy lever. They don’t cost the government anything. Strong IPRs cor-
relate highly with favourable innovation outcomes. This seems to be true at any stage of economic
development, but, as studies show, it is particularly so for an advanced and open economy like Cana-
da’s. It is also particularly true for an economy so populated by small- and medium-sized enterprises
(SMEs) as is Canada’s. IP is critical for innovative SMEs to have a fighting chance dealing with larger
firms, as well as to increase their access to capital. It is critical, generally, to improve Canada’s inno-
vation economy.

And Canada needs to do better at innovation. To quote former Research in Motion co-CEO Jim
Balsillie (2017):

Fast-forward to today and Canada has achieved zero growth in our innovation outputs de-
spite hundreds of billions of taxpayers’ dollars spent on inputs. Compare that with the
United States, which relentlessly built 21st-century policy infrastructure and saw its inno-
vation productivity grow at 1 per cent per annum over the past three decades. If Canada
performed similarly, our economy would now be generating an extra $100-billion annually.

We differ generally with Mr. Balsillie’s analysis of Canada’s intellectual property (IP) policies, but in
his recognition of our innovation deficiencies he is right. From our perspective, we want to see cre-
ated a solid, strong IPR infrastructure for the 21st century.

This paper, second in a series of three, builds on the themes of the first. We examine the impacts
of trade and foreign investment on IP policy in Canada, and examine how research proves that the
particular characteristics of the Canadian economy make it best suited to a policy of strong IPRs. We
examine the innovation economy of Canada as a whole, and also in particular the pharmaceutical and
information and communications technology (ICT) sectors. This paper also sets out a recent history
of Canada’s main IP laws, to demonstrate that they have evolved primarily in response to internation-
al treaties, and to demonstrate that the trend has been to strengthen IP protection.

In the first paper of this series, we reviewed how IPRs are strongly justified philosophically and mor-
ally, under theories of Lockean entitlement to products of labour, and Hegelian and Kantian theories
of personality. We also demonstrated that IPRs are essential for utilitarian reasons, as incentives to
the creation, disclosure, and distribution of IP. They are important signals, reducing cost of capital to
SMEs. They facilitate firm formation as well as collaboration among firms.

Various critiques of IPRs were discussed in the first paper and dismissed. One such critique is offered
by critics who argue against international IP norms, in favour of a “made in Canada” approach. This
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“made in Canada” approach however is poorly defined, and no coherent explanation is offered of
how Canada is so different as to demand a radically different approach to IPRs. IP, because of its heavy
impacts on trade and because its rules derive from international treaties to a great extent, is about
international standards and developments, not sheltered parochialism.

The Canadian government has most recently tacked somewhat in the wrong direction on IP, away from
traditional protections. The recent Copyright Modernization Act (CMA) in particular showed a worri-
some tendency to limit copyright, not to sustain its critical protections. The judicial branch, in the form
of the Supreme Court of Canada (SCC), similarly has reawakened from its long slumber on IP issues to
come up with a series of doctrinally wrong and IP-unfriendly judgments. Internationally, Canada has
faced criticism for its IPR performance with middling rankings in international indices and studies that
have demonstrated Canada’s continual poor showing in terms of innovation and IP production.

In the first paper we demonstrated strong economic and theoretical evidence for the incentive effects
of IP. Turning now to the perspectives — trade and economics — of this paper, we will see how consis-
tent the policy recommendations that flow are with those of the last paper.

Intellectual Property in Canadian Trade and
Commerce

Trade

Ithough data on copyright policy and its economic outcomes are elusive (Towse 2013), sev-

eral empirical studies have attempted to gauge the importance of copyright to the Canadian

economy. Some of these studies have looked at the total output value of so called “creative
industries”. The Conference Board of Canada estimates that the arts and culture industry contributes
about 7.4 percent to Canada’s real GDP, and employs roughly 1.1 million people (Cowan 2015). This
is a significant contribution, without accounting for the substantial contributions of more technical,
copyright-dependent industries — software and electronic gaming. Pure technology, protected by pat-
ents primarily, is not the only innovation game, and the technologists and the artists are, of course,
increasingly interpenetrating the worlds of one another.

Copyright industries are important in Canada’s trade, as well. Recent data from Statistics Canada
demonstrate a considerable trade surplus in trade in copyright industry services, such as advertising
and computer systems design (see table 1).2

TABLE 1 Commercial services transactions for the copyright industry, 2007-2014

Commercial services
transactions for the “copyright” IN MILLIONS OF DOLLARS
industry*

2007 2008 2009 2010 2011 2012 2013 2014

Receipts (exports) 9,652 10,391 | 11,676 | 10,760 | 11,698 | 12,809 | 13,193 | 15,014
Payments (import) 4,186 5,889 7,368 7,533 8,316 9,271 9,207 11,023
*Copyright industry covers NAICS 511, 512, 5151, 5415, 5418, 711, and 712

Source: Personal correspondence with Denis Caron of Statistics Canada.
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Data from Trading Economics show the same thing (see chart 1).

CHART 1 Canada’s balance of trade in copyright related commercial services, 2007-2014
(CAD millions)

BO0O

4000 --- - - QM g g

seo0k---M----- BB BB

2000---0 - B W B OB

1000 - B B BB

2007 2008 2009 2010 2011 2012 2013 2014

Source: Data from www.tradingeconomics.com.

Copyright-related goods such as books, movies, and games offer a somewhat different picture, one of
a declining deficit (see chart 2).

CHART 2 Canada’s deficit in published and recorded goods, 2007-2014 (CAD millions)

3000 - -
2500 - - -
2000 - -
1500 - - -
1000 - - -

500 - -

2007 2008 2009 2010 2011 2012 2013 2014 2015

Source: Data from www.tradingeconomics.com.
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These graphs, based on data collected on copyright industries, demonstrate not only that Canada
trades robustly in copyright goods and services, but that Canada is in a net surplus position in this

trade, as chart 3 illustrates.

CHART 3 Balance of trade for copyright goods and services, 2007-2014 (CAD millions)
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-500
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Source: Data from www.tradingeconomics.com.

2010

2011 2012 2013 2014

The copyright industrial base is often divided into two categories: core copyright industries and
total copyright industries. The definition put forward by the International Intellectual Property Alli-

Copyright industries, like
other areas of innovation, are
where we need to be looking for
economic growth.”

ance (ITPA) states that core copyright industries
are “those industries whose primary purpose is
to create, produce, distribute or exhibit copyright
materials”, whereas total copyright industries in-
cludes other design intensive products and sup-
port industries (Siwek 2009). Examples of core
industries are obvious — books, movies, sound re-
cordings, and performing arts. Design-intensive
industries include things partially protected and
incentivized by copyright, like toys, games, fab-
rics, and jewelry. Then there are the support in-
dustries that draw substantial revenues from the
core, industries like transportation and telecom-
munications, not to mention dependant indus-

tries like paper manufacturing, and the manufacture and distribution of televisions, Blu-ray players,
stereos, and the like. A Heritage Canada report confirms that, in 2011, Canada’s core cultural indus-
tries constituted about 3.1 percent of its total GDP, and had grown by about 20.3 percent between
2002 and 2011 — much faster than the Canadian economy as a whole. Copyright industries, like other
areas of innovation, are where we need to be looking for economic growth.

Chart 4 demonstrates the makeup of copyright industries for recent years.
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CHART 4 Core copyright based industries annual GDP output, 2002-2011

$ Billions

2002 2003 2004 2005 2006 2007 2008 2009 2010 2011

I Radio and television broadcasting I Motion picture and sound recording industries
[ | Advertising and related services | Performing arts, spectator sports, and heritage institutions
[ | Publishing industries (except Internet) [ | Computer systems design and related services

Source: Canadian Heritage 2013, figure 2.

Patent industries
Chart 5 demonstrates that Canada was, as of 2015, a net importer of high-technology goods.

CHART 5 Canada’s technology deficit 2007-2015 (CAD millions)
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Source: Data from www.tradingeconomics.com.
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However, it is important to understand that this deficit occurs in relation to a high volume of trade
and is low as a percentage of that trade (see chart 6).
CHART 6 Canada’s technology deficit versus total trade in technology (CAD millions)
250000 = 0 T T
200000

150000

100000

Technology Deficit 20.95% Total Volume of Trade

Source: Data from www.tradingeconomics.com.

Canada’s high technology exports are significant, in other words, and will benefit from strong IPRs.
The size of the deficit, under $50 billion, is not insignificant — but, it is only 21 percent of the total
trade, which is well over $200 billion. We need to further encourage such high-volume trade, wheth-
er or not it happens to be in deficit.

IP policy and trade balance

Trade balances are never static. They are reflective more of consumption habits than relative eco-
nomic strength. Rarely, if ever, would they be a proper basis for policy recommendations. Nonethe-
less, there is bruited about in Canada the view
that our trade deficits should lead to weaker IP
policies.> Some critics believe that to harmonize

There is bruited about in Canada’s IPR regime with its trading partners,
_ principally the US, would increase the costs of
Canada the view that our trade technological inputs for Canadian firms. Canadi-

. . an firms would then be forced to pay royalties
deficits should lead to weaker and licensing costs for patented technological
P pO“CieS.” inputs, that they would not have to pay did we
not allow the patents in the first place. This is a
“loser’s” perspective, better suited to a socialist,
less-developed country than a rights-based econ-
omy like Canada’s. Indeed, it should be obvious
from our first paper that the way to stimulate IP production and trade is to enhance IPRs, not to weak-
en them. But even if there were some policy dependency on trade balances, as alleged, the reality is
that the nonexistent trade deficit would not justify them, as shown above.
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Advocates of this approach, called the input transaction cost theory, further argue that the input
cost problem is exacerbated because Canada does not have large firms owning large patent port-
folios to trade with, instead of paying fees (Jim Basillie, quoted in Castaldo 2016). The problems
for net importers of technology, the argument goes, will be made still worse as firms based out
of net-exporting countries with greater R&D and manufacturing capacity use the target country’s
newly-strengthened laws to protect and market their pre-existing IP, thus crowding out domestic
innovation (Barnett 2011).

Jim Balsillie, for instance, has suggested a reduction in Canadian IPRs to address the deficit in Cana-
dian trade in IP. In a discussion of the Trans-Pacific Partnership (TPP), he says,

Barack Obama has said publicly that TPP is about writing the rules for the 21st-century econ-
omy. It’s about controlling the rules of the restriction systems in a way that helps those com-
panies that have large, pre-existing IP positions. Canada has only one of those companies,
which I built, called RIM. I'm simply saying TPP [by making Canada’s IPRs stronger] makes
it much harder for a smaller emerging company to break into the club. (Castaldo 2016)*

Actually, the TPP, by requiring some strengthening of Canadian IP policy, would make it much eas-
ier, not harder, for smaller emerging companies to “break into the club”. SMEs benefit more from
strong IPRs than larger companies do (see below). That said, what Mr. Balsillie appears to suggest
is that if you let Canadians copy and steal, the country will eventually absorb enough IP to create a
positive trade balance (and maybe then qualify for stronger IPRs, perhaps?). In other words, subsi-
dize! So how well does a subsidy policy work to strengthen any industry and make it competitive? We
all know the answer to that question. Subsidies
sap strength and consume competitiveness. We
do not confiscate other property as it crosses the

border. Let us not start with IP. We dO not COﬂfISCate Other

In any event, trade-based anti-IP arguments are property as It crosses the border.

at best very short-sighted ones that a) ignore the Let’s not start with IP.”
possible long term effects of technology trans-

fer and domestic innovations as multi-national
corporations (MNCs) license their technology
to Canadian firms, which in turn produce fur-
ther innovations of their own, b) overlook the
recent proliferation of start-ups in Canada, which happen to be exactly the type of businesses that
accrue the greatest benefit from stronger IP protection, and c) derive from literature that pertains
mostly to developing countries, not highly developed economies like Canada’s, as discussed more
fully below.

The argument for reducing IPRs, or not to strengthen them, is deeply flawed also because it discounts
the significant, negative effects of weaker IPRs on local innovation. Not only would foreign innova-
tion be devalued in the domestic economy, Canadian innovation would be too, because we cannot
allow Canadians to protect inventions and works that foreign investors cannot. Finally, this strategy
also supposes that it is appropriate to deny trading partners the ability to appropriate the value of
their products in Canada, a sort of developing country policy more characteristic of India than a rich
OECD nation like Canada.

So: no. The way to a stronger innovation economy is not to encourage Canadian IP theft.

Chart 7 shows the importance of strong IPRs to innovation.
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CHART 7 Fourth edition GIPC scores and 2015 Global Innovation Index scores
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Economies with state-of-the-art IP environments produce nearly 70% more innovative output.

Source: GIPC 2016.

Strong IPRs also enhance consumer and producer welfare by increasing imports. Chart 8 demon-
strates how strong IPRs ensure access to protected content.

CHART 8 Fourth edition GIPC score and VOD and streaming services penetration
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The minds of creators require feeding to be inspired, and a copyright regime that provides access
to internationally-generated content, and access to improved delivery platforms of that content
such as video and audio streaming, is a great spur on creativity. The more open our cultural hori-
zons the better, pace Canada’s absurd and anachronistic content requirements.

An excellent study of the history of industry and innovation in Switzerland conclusively contradicts
the input transaction cost theory (Khan 2005). In a more recent study than the Swiss one, Shih-Tse Lo
(2011) conducted a comprehensive analysis of patent reforms in Taiwan in 1986, and concludes that
strengthening patents increases both foreign direct investment (FDI) and inventive activity in patent
intensive industries as operationalized by rates of patenting and R&D spending.

What is important to understand too is that net losses, if any, associated with strengthening IPRs would
be short term, and the net gains in productivity and innovation generated by stronger IPRs more than
make up for them. The innovation economy is a highly dynamic system. In a 2001 study, in the short
term analysis, the harmonization of IPRs resulted in substantial “rent” payments to technology export-
ing countries from countries that license their IPR. More specifically, McCalman (2001) found that
the implementation of the Agreement on Trade-
Related Aspects of Intellectual Property Rights
(TRIPS) resulted in the. transfer of $4.5 bllllon‘ to There is empl rical evidence
the US, as the value of its patent rights appreciat-

ed. McCalman finds that nearly half this amount to su ggest that Canada stands

(around $2 billion) was paid out by Canada, the . .
UK, and Japan, with Canada being the single big- to gain Iong—term trade benefits

gest net loser in this international value transfer. through international IPR
But McCalman’s initial findings failed to account h . . "
for the net benefit in increases in innovation that armonization.

could accrue from harmonizing and strengthen-

ing IPR laws. McCalman (2005) himself corrects
this in a subsequent study, arguing that “the in-
crease in income associated with the TRIPS agreement is more than sufficient to offset the negative
transfers of income a country may experience, resulting in all countries having higher steady-state
income paths.” He went on to say that “[u]ltimately, Canada, like the other countries considered, is
predicted to benefit in the long term”.

There is empirical evidence to suggest that Canada stands to gain long-term trade benefits through
international IPR harmonization. A study by Mohammed Rafiquzzaman (2002) demonstrates that in
countries with stronger IP laws, Canadian manufacturing firms generally captured a greater market
share, and in general, that Canada exported more to countries with stronger IP laws. Such data clear-
ly sustain the wisdom of the IP provisions of the TPP.

It is also suggested that the balance of patents held by Canadians in Canada, vis-a-vis other trading
partners like the US, is a basis for not strengthening IPRs, regardless of any current level of trade.
Such reasoning is deeply flawed. Bigger, richer countries will always have more patents; it is propor-
tionality that is significant. The other 205 countries (Wikipedia 2017) with inventors patenting inter-
nationally will always outnumber patenting Canadians. We can (and should) only expect Canadians
to patent at the same rate as Americans, not in the same volume. And it is precisely the economy
characterized by smaller players that most needs strong IPRs to stand up to the bigger players in the
bigger economies, as supported by so much evidence adduced in this series of papers.
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Response of the Canadian Economy to IPRs

IPRs than wealthy countries (see Falvey, Foster, and Greenaway 2006; Greenhalgh and Rogers

2010; and the previous paper in this series). This can be attributed to the lack of enforcement
and adjudication in poorer countries, rather than the inefficacy of rights incentives on their own.
Canada is well-positioned in enforcement (albeit with insufficient border interdiction of counterfeit
goods) and very strong in adjudication, generally insufficient court capacity and attendant delays not-
withstanding. Moreover, IPRs would not operate in the same way in Canada as they do in developing
countries. We are too advanced; our educational and institutional bases are strong.

R esearch suggests that poorer countries benefit less from the extension and harmonization of

International technology flows

Technologies spread. In a paper discussing trade, this is admittedly a modest insight. But consider
quality of life. If each of us, as is said, is effectively richer than JP Getty was in his time, this is almost
completely owing to technological progress (Will 2017). A heart transplant pioneered in South Africa
saves lives around the world; the US-created Internet now links almost all mankind. There are more
examples of this effect than one could count. It is hard to overstate the benefits and beauty of spread-
ing access to technologies that save and benefit human life. Pause a moment to consider this, the core
of our project — not IP for IP’s sake, not even for capitalism’s sake, but for the good of mankind and
the progress of her spirit and well-being.

Innovation, spurred by IPRs, has vastly accelerated in the age of international IP agreements. We need

not only incentives for domestic creators and inventors to share their products with the rest of Cana-
da, but for foreign ones to share their inventions
with us as well. And strong IPRs make Canada a
more attractive place to do that.

) A hea_rt transplam.: Technology is shared across borders through
ploneered In South Africa saves joint ventures, licensing, and FDI. For develop-

lives around the world: the ing economies, an argument in favor of strength-
!

ening IP laws is that to do so attracts FDI, which

US-created Internet now links builds productive economies and avoids redun-
. ” dant R&D expenditures. Technology-producing
almost all mankind. firms feel less concerned that their technology

will be imitated in countries with strong patent
protection — they apply for patents on their in-
novations in the developing country once it im-
proves its patent system, then sell and use their technologies there (Lee and Mansfield 1996). For this
reason, patent applications by foreigners tend to spike significantly when a country strengthens its IP
laws (Lee and Mansfield 1996).

There is some research to suggest that FDI is the primary means by which technology diffusion occurs
in poorer countries, but only once they strengthen IP laws (Falvey, Foster, and Greenaway 2000).
Developing countries benefit substantially from the productivity spillovers that come about from
adopting more advanced technologies. Moreover, this encourages local training in technology.

While Canada is not poor, it still benefits mightily from FDI and technology transfer. This occurs with-
in international research collaborations among university labs. It is also naturally the case in almost
any foreign-owned plant investment, whether in the automotive, food, or other manufacturing area.
Knowledge of these technologies diffuses among social networks, supplier networks, and with the
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movement of trained workers. The technology could be anything — fine-tuning robotic arms, filtering
milk, better curing rubber, production line efficiencies — it does not matter. The nation gains.

Empirical evidence indicates that technology-related FDI increases total factor productivity (TFP) in
developed countries. TFP accounts for effects in total output growth other than inputs of labour and
capital. If all inputs are accounted for, then TFP can be taken as a measure of an economy’s techno-
logical growth — it is the explanation for productivity increases.

Technology growth and efficiency are widely regarded as two of the biggest influences on TFP (East-
erly and Levine 2001). To some extent this is because of the non-rivalrousness of IP (which was dis-
cussed in the first part of this study) — that many may use the same technology at once to improve the
productivity of numerous firms. Of course, it is this very non-rivalrousness which itself creates the
basic need for IPRs.

Sourafel Girma and Katharine Wakelin (2007) looked at a sample of multinational electronics
firms operating in the UK and found evidence of both intra- and inter- industry productivity spill-
over effects to domestic enterprises, although these were confined to the regions in which the
foreign firms operated. Productivity and opportunity spread: based on Sourafel and Wakelin’s
findings, Canada has much to gain in terms of productivity when foreign high technology firms
do business here.

A 2005 Statistics Canada report finds that foreign firms operating in Canada not only had brought
the technology of their parent companies, but were more closely tied than domestic firms to in-
ternational networks of innovation. Indeed, MNCs operating in Canada were more likely than Ca-
nadian firms to use new technology from unrelated firms. This is something else we have to learn
from foreign firms.

MNCs operating in Canada were just as likely as domestic firms to develop links to universities and
“other local innovative consortia” (Baldwin and Hanel 2000). These characteristics of FDI have very
important innovation consequences. First, they

increase the importation of advanced research

ideas, and second, they form innovation clus- )

ters, which accelerate technological growth and How VEry much we gain
investment. The innovation cluster is widely used : ”
as a basis for Canadian innovation policies. These from bei ng an open economy!
clusters are geographically concentrated groups

of similar businesses. An example might be how

an oil find would bring in drilling services com-
panies, engineering services, and developers of
seismic measurement algorithms and software.

In total, foreign-controlled plants accounted for about two thirds of the growth in Canadian labour
productivity between 1980-1999 (Statistics Canada 2005). How very much we gain from being an
open economy!

While to some it seems intuitive that consumers will lose where innovators gain, this is not so.
The premise is that innovators’ ability to raise prices due to stronger rights empties the pockets of
consumers who otherwise could use the IP goods for free. But this view is misleading and lacking
in nuance; it fails to account for how richly consumers benefit from robust commercialization and
commercial distribution systems — systems reliant on exclusive rights. Indeed, the frequent failure
of scholars to account for the great value of the commercial economy, particularly with respect to
copyright-protected goods, is a glaring weakness in academic and popular commentary. Moreover,
to assume the creation and availability of any IP without IPR incentives is itself to err greatly. Thus
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consumers gain not only by the creation, effectively ex nibilo, of new IP, but also from the attendant
services that package and adapt it to their needs and distribute it.

Nonetheless, much commentary, and even jurisprudence, assumes a zero-sum game, an “us vs. them”
approach. It is as though those who commercialize and create were an alien, predatory class, instead
of integrated into society and in service to it. It is assumed that the public domain is somehow op-
posed and diminished by the existence of private
rights. But it is not. IP is by definition new and
original; even if access is restricted by price or

It is as thOUgh those who licence terms, the public domain can only be en-
o riched by its presence.
commercialize and create were
. . A study by Nunnenkamp and Spatz (2004)
an alien, predatory class, instead looks at data from 166 countries and finds that
: . : c strengthening IPR laws was indeed associated
of Integrated Into SOCIety and in with increased investment by US firms, and in
service to it.” countries with the capacity to imitate US technol-
ogy (measured by average years of schooling),
FDI was more likely to be replaced by licensing,
as local firms adopted foreign innovations and
turned them into domestic enterprises. Smith (2001) reaches similar conclusions: a one-unit increase
in the widely-used Rapp and Rozek index of international IPR strength (discussed in the first part of
this study) was associated with a 0.6 percent increase of affiliate sales and licensing in countries with
this capacity to imitate.

Also consistent are findings by Qian (2007), who finds that in less-developed countries, introducing
patent protection for pharmaceuticals did not increase domestic innovation (measured in terms of
R&D spending), but in more developed countries (as measured by education levels, economic free-
dom, and economic development), patents did stimulate innovation in the pharmaceutical sector.
Ginarte and Park (1997) find, based on a sample of 60 countries over the 1960-1990 period, that
strengthening IPRs by 50 percent was associated with a 10.5 percent increase in capital investment
rates, a 40 percent jump in the R&D investment rate, and a 0.2 percent increase in aggregate growth,
but that these effects were concentrated in above median income countries (Putnam and Tepperman
2011). Using firm level data in developed and developing countries, Allred and Park (2007) reach
similar conclusions.

Thus from the perspective of trade, including technology transfer, the strengths of IPRs and of their
enforcement institutions matter to Canada — a lot.

Sector-Specific Findings

To examine the structures of certain patent-intensive industries in Canada leads to a deeper under-
standing of how stronger IPRs improve economic prospects. First, let us look at pharmaceutical R&D.

Pharmaceutical research and development spending

R&D spending by large, patent-holding pharmaceutical companies (PHPCs) in Canada (many of
which are subsidiaries of foreign firms; Innovation, Science and Economic Development Canada
2015), seems to have declined in recent years, as measured by the Patented Medicine Prices Review
Board (“PMPRB”): from $1.32 billion in 2007 to $869.1 million in 2015 (PMPRB 2015).

Part of the reason for this though is the changing structure of the pharmaceutical industry: much
of the research previously conducted by larger companies is being conducted externally through
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partnerships with SMEs. A study by KPMG (2014) on behalf of Innovative Medicines Canada (IMC)
documents many of these new investments, including additional R&D expenditures of $247 million
in 2013. This type of additional research and development was not included in the Statistics Canada
or the PMPRB official counts of R&D spending by the pharmaceutical industry, as only research per-
formed by a patentee itself is captured by the PMPRB data (KPMG 2014).

The allocation of R&D to smaller firms might
be evidence of an effect suggested by Putnam

and Tepperman (2011), whereby stronger IPRs Time and again’ the
encourage cooperative arrangements between . :

small innovative firms and larger firms with com- evidence POl nts to the
mercialization capacity. Note that, time and again, im portance of stron g IPRs for
the evidence points to the importance of strong )

IPRs for Canadian SMEs. In any event, there is Canadian SMEs.”

ample evidence to suggest that the perceived re-
cent decline in pharma R&D spending in Canada
is at least in part the result of how R&D spend-

ing is measured. As a 2011 steering committee
chaired by Industry Canada (which later became
the basis for the study by IMC) reports:

The nature of pharmaceutical research and development (“R&D”) activity has undergone
significant change due largely to the changing business model of the pharmaceutical in-
dustry. However, the way pharmaceutical R&D in Canada is measured has not changed
significantly.

In Canada, pharmaceutical R&D is measured and reported by both Statistics Canada and
the PMPRB. Each agency applies a somewhat different methodology and analyzes different
target populations in an effort to fulfill their mandates . . .

While these agencies capture a large part of Canadian pharmaceutical R&D activities, it was
postulated by Rx&D [now IMC] that industry R&D spending and varied investments occur
that do not fit in the existing measurement and reporting models. (Canadian Institutes of
Health Research 2011)

The steering committee interviewed Canadian pharmaceutical industry insiders on the amount of
R&D spending undertaken in Canada. The survey drew a distinction between a) “expenditures eli-
gible for SR&ED [scientific research and experimental development] tax credits based on the defi-
nition pursuant to the Income Tax Act of December 1, 1987 (and the 2010 amendment),” b) “R&D
expenditures and other investments in Canada that do not qualify for SR&ED tax credits”, and c) non-
R&D related investments in Canadian health and human capital, such as educational contributions in
the form of scholarships and bursaries, and donations and grants to organizations that promote the
health, well-being, and human capital of Canadians (Canadian Institutes of Health Research 2011).
Looking at these numbers, an argument can be made for stronger IPR protection being more effective
than preferential government treatment for certain innovative industries. SMEs, without the help of
government tax credits — but perhaps aided by strengthened patent laws — have increased their share
of R&D activities just as larger, tax credit-benefiting pharmaceutical firms have scaled theirs back
(Putnam and Tepperman 2011).

As Putnam and Tepperman (2011) point out, IPRs can facilitate the commercialization of innovative
output by allowing smaller innovative firms (such as domestic biotechnology and tech start-ups) to
enter the “market for ideas” by licensing technology to larger firms with commercialization capacity.
This is referred to in the literature as a cooperative commercialization strategy. An empirical study
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by Gans, Hsu, and Stern (2001), based on a sample of 118 start-up projects, demonstrates that strong
IPR protection is more likely to encourage these cooperative arrangements — between small, special-
ized firms and larger ones with commercialization capacity — because the threat that the larger firm
would out-manoeuvre and expropriate the smaller firm’s technology was lessened.

While the above may partially explain the recent proliferation of small, R&D-intensive firms in Can-
ada’s pharmaceutical and biotechnology sectors, the question remains of why aggregate R&D phar-
maceutical spending has gone down somewhat in recent years. As Schroeder (2007) says, “the global
nature of the pharmaceuticals industry makes it very difficult to establish a relationship between
domestic policies and R&D expenditure, since decisions regarding R&D activity are often taken at a
global headquarters level and are influenced by many factors.” The transition period for countries
to accede to the new, higher international IP standards set out in TRIPS ran out in 2006 (the impact
of TRIPS on IPRs will be discussed further below). Thus it could be that, following this, larger phar-
maceutical companies began conducting more R&D in countries with lower overheads. Whatever
the case, preferential government treatment in the form of tax credits does not seem to have been
particularly effective in reversing the situation, and there is some evidence that, for a time, stronger
IP laws were.

Grootendorst and Di Matteo (2007) quantified the effects of Canada extending drug-patent terms as part
of the US-Canada Free Trade Agreement (USFTA), the North American Free Trade Agreement (NAFTA),
and TRIPS. These reforms increased pharma R&D spending in Canada by an estimated $4.4 billion in
the period 1988-2002. Thus, shortly after they were enacted, Canada’s IPR reforms seemed to be quite
effective in stimulating pharmaceutical industry R&D. But Canada has fallen badly behind again.

After 2007, Canada’s pharma R&D spending — as measured by Statistics Canada and the PMPRB —
began to slide (with a slight increase in 2015) (PMPRB 2015). The factors discussed above make the
extent of this decline difficult to know. It must be netted out against spending on R&D devolved
to smaller firms. On balance, and especially giv-

en the evidence posited by Grootendorst and

Di Matteo, to discount the value of strong IPRs

Shortly after they were to stimulate R&D spending in the pharmaceuti-
enaCted, Canada’s IPR reforms cal industry would be a mistake, and scaling IPR

laws back would most certainly be a mistake (as

seemed to be quite effective this would likely provoke further flight of R&D
. . . . dollars from large corporations, as well as rob
in stimulating pharmaceutical biomedical SMEs of valuable leverage).

indUStry R&D.” Hence, the importance of Canada implementing

patent term restoration (PTR). PTR is a process
by which some of the term of a pharmaceutical
patent lost to regulatory approval delays (during
which no marketing can occur) is restored, up to a limited number of years. The Comprebensive
Economic and Trade Agreement (CETA) with Europe requires Canada to implement PTR. PTR will
be more fully discussed and examined in the next paper in this study.

Other sectors

The Toronto Stock Exchange reports that Canada’s technology and innovation sectors have grown
faster than any other since the first quarter of 2013 (El Akkad 2015). Revenues for Canada’s ICT sector
increased from $133.44 billion in 2007 to $169 billion in 2014 (El Akkad 2015). The difference from
the growth experienced in the last few years compared to that of the past is that, instead of being
made up of a constellation of smaller companies clustered around one large firm (BlackBerry, or
Nortel before that), Canada’s tech sector has developed a “start-up culture” (El Akkad 2015): 31,000
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of the 36,000 companies in Canada’s ICT sector employ fewer than 10 people (Innovation, Science
and Economic Development Canada 2016a). Despite its fragmented nature, total job growth in the
ICT sector was twice as fast as in the Canadian economy as a whole in 2014 (Innovation, Science and
Economic Development Canada 2016a). Interestingly, within the ICT sector, the highest growth was
in the IPR-intensive software and computer services sector, whereas the revenues for the lower value
ICT manufacturing sector fell.

There is evidence that strong patent rights help software and computer services firms. Following
the 1996 US Supreme Court decision in Lotus Development Corp. v. Borland International Inc.,
which limited copyright protection for user interfaces, patents increased in importance (Putnam and
Tepperman 2011). Lerner and Zhu (2007) find that software firms increased their use of patents fol-
lowing Lotus, and that this increase in patenting activity was associated with a growth in sales, mar-
ket capitalization, number of employees, and sales per employee (Putnam and Tepperman 2011).
Furthermore, Hall (2004) finds that in some industries, patent portfolios have become an “important
signal of viability” for small firms, whereas with large firms this is not necessarily the case.

Software development depends on IPRs — several of them. Software is protected by copyright as well
as by patent and trade secret. Patents are increasingly important. A large body of evidence suggests
that start-ups and SMEs place greater emphasis
on patent protection than larger firms (Barnett
2011). Research by Allison et al. (2004) suggests
that in the US, small firms and independent in-

ventors litigate far more (filing roughly three Canada’s tech sector has
times as many patent lawsuits) per patent than deve|oped a ‘Start_up culture’.”

larger firms. The reasons for this are that start-
ups do not have access, or the same degree of ac-
cess, to the extra-legal patent substitutes (such as
goodwill, trade secrecy, economies of scope, pat-
ent pooling, and economies of scale) that larger,
established firms do, and thus have to rely more heavily on legal channels to defend their innovations
from expropriation (Barnett 2011). Moreover, SMEs more actively search for capital and the value
of patents in increasing access to, and reducing cost of, capital, is significant. Investors like patents.

Strong IPRs can thus be extremely advantageous for the SMEs that dominate Canada’s ICT sector. Any
retrenchment in the patent protection afforded to ICT companies could deal a heavy blow. Scherer
(2002) infers that the incentive effect of patent protection for the commercialization of innovations
made under government grants or contracts (about half of Canadian tech start-ups take advantage
of government funding of some kind; PWC 2015) is the strongest amongst relatively small firms and
recent market entrants.’

Perhaps there is no more iconic and powerful example of the importance of patents to SMEs than that
of Toronto software firm, Infrastructures for Information Inc. (i4i). i4i was growing increasingly suc-
cessful selling software based on a powerful invention for XML word processing. Microsoft arranged
to visit i4i several times and examine its technology, suggesting it might want to license it. That never
happened. What did happen is that Microsoft simply appropriated the i4i technology, incorporated it
into MS Word, and stole i4i’s business. Eventually i4i sued Microsoft in the US. Microsoft used every
possible delay and procedure to fight the claim, which eventually ended up in the US Supreme Court.
i4i won a record damages award of approximately US$350 million.

One of the authors was involved in i4i from the beginning, even in the drafting of its patent and ob-
served the terrible strain and sense of loss Microsoft’s actions meant for the founder of i4i. Without a
patent to secure long-sought victory, loss would have been total.
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Outputs and incentives

So how do we measure Canada’s progress on innovation? Common metrics include patent applica-
tions and patent grants (whereas the most common measure of innovative inputs is R&D spending),
and both these indicators show a clear upward trend beginning in the early 1990s, shortly after Can-
ada began tightening its IPR laws (Savine 2015).
A 2014 brief by the C.D. Howe Institute (CDHI
Brief) indexes Canadian patenting activity involv-

Without a patent to secure ing at least one Canadian in the patent applica-

. tion (Brydon et al. 2014). The index demonstrates

Iong—sought V|Ct0ry, loss would that the average share of patent applications in
have been total.” Canada made by Canadians has increased some-

what following 1990, and increased dramatically
in the computer and electronic manufacturing
sectors (and impressively in the mining and oil
and gas extraction sectors). Chart 9 shows patent
activity in recent years.

CHART 9 Total number of patents, foreign and domestic, filed by Canadians, 2005-2014
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Source: Innovation, Science and Economic Development Canada 2016b.

Chart 10 shows the rates of R&D spending as a percentage of GDP.
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CHART 10 Canadian R&D spending as a percentage of GDP, 2005-2014
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A 2015 Centre for Digital Entrepreneurship and Economic Performance report concludes that, while
private sector R&D spending has experienced a recent decline after years of rising, the recent dip
in patenting rates has not been as pronounced, suggesting R&D is becoming more efficient (Savine
2015). This might have to do with SMEs taking over the research function increasingly from larger
firms, since SMEs typically are leaner and have much smaller overheads.

Also, a recent study shows how much more energetically Canadians are reaching into other jurisdic-
tions to benefit from their patents (Penner and Beardwood 2016). As this trend develops, balance of
trade will shift further.

Efficiency gains translate to more discoveries per dollar — a strong incentive to invest more dollars. So
why is Canada lagging in R&D investment? According to a report by the Conference Board of Canada
(2010), the recent drop in private sector R&D spending arises from the decline in Canada’s manu-
facturing industry, which undertakes far more R&D than the mining, oil and gas, construction, and
service sectors combined. (Cue Ontario’s perverse economic policies.)

The CDHI Brief concludes that the recent dip in domestic patent applications could also be evidence
of Canadian firms “struggling with the commercialization aspect of the innovation process.” This is
not a surprising conclusion. Want of commercialization capacity is widely seen to be one of the great
weaknesses of the Canadian innovation scene. But commercialization does not need to be domestic.
For obvious reasons, it is often more attractive to commercialize inventions in the US first, to take
advantage of the larger, richer market. Often this entails filing for a US patent then partnering with a
US firm with marketing and manufacturing capacity. This is just the reality of shifting business models
and a globalizing economy. In her 2015 book Small Market Economies: Test Tubes for Intellectual
Property Issues, Susy Frankel points out that:
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[SMEs operating in small market economies] do not have control of international distribu-
tion chains. Sometimes small and medium enterprises do not even control local distribu-
tion. It is not in their business model to do so, because they enter agreements for devel-
opment, manufacture and worldwide distribution with larger entities that do those things.
This business model seems to be relatively new. (100)

To Frankel, many firms in small market economies make the decision not to patent locally simply
because it is the international market that matters for licensing innovation to manufacturers and dis-
tributors, and the cost of initially filing for a local patent may not be worth incurring.

That said, currently Canada is supporting the development of many technology firms. The rents they
acquire from licensing south of the border aid capital formation and investment in Canada and help
perpetuate and grow its start-up economy.

Perhaps a good strategy for Canada to bolster its patenting activity would be to make it more attrac-
tive to patent in Canada by reducing administrative costs and hurdles, and offering robust protection
for Canadian firms, as well as focus on making SMEs fluent in the Canadian IPR regime so that they
may apply for patents or copyrights earlier on in the innovation process. Perhaps one of the more
effective strategies to encourage Canadian patenting would be to give start-ups reduced fees, or no
fees, for their first patents, as recommended in the first part of this study.

Although little empirical work thus far parses
the effects of stronger international IP laws com-

Efficiency gains translate to pared to domestic ones, it might be worth consid-
. . ” ering what could happen to Canada’s technology
more discoveries per dollar. sectors if Canadian start-ups better understood

IP. Increasing patent activity in Canada could be
conducive to SMEs growing within Canada rath-
er than being bought up in their infancy by in-
ternational tech giants. A recent Massachusetts
Institute of Technology study demonstrates that
start-ups that apply for patents are 35 times more likely to grow than those that do not (Fazio et al.
20106), suggesting that acquiring early patents may help domestic tech companies and potentially
generate commercialization capacity within Canada. Accordingly, a program designed specifically for
this purpose would benefit Canada, with such a burgeoning SME population. Perhaps outreach to in-
crease awareness of IPRs and their uses would help. We also believe that a concessionary rate for first
patent filings and examinations would help, and perhaps starting patent agents could be persuaded
to participate in first filings on a fee-reduced basis. SMEs, and everyone else, would benefit from con-
tinued strengthening of Canadian examination capability. Finally, such programmes should ensure
exposure to the benefits of patenting in potential international markets under the PCT.

While Canada has experienced a recent dip in its R&D and patenting activity, it experienced growth
in these indicators over the last 30 years, a period roughly commensurate to the time it has been
strengthening its IP laws. A Conference Board of Canada (2013) report, for instance, demonstrates
that, relative to its size, Canada has increased its share of patents amongst OECD countries by 50
percent in the last three decades (Khan 2015).

As mentioned above, Grootendorst and Di Matteo (2007) quantified the effects of Canada extending
drug patent terms in 1987, 1993, and 2001 (as part of the USFTA, NAFTA, and TRIPS respectively),
and found these reforms to be associated with an estimated $4.4 billion increase in pharma R&D
spending in the period 1988-2002.

Canada is, however, still behind in R&D spending and patenting activity relative to its OECD coun-
terparts, and it is behind in the IPR protection it offers as well. Given the breadth of empirical studies
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showing the link between IPR protection and innovative performance, it is clear how Canada must
address the problem.

The most promising avenue for Canada to stimulate domestic innovation is to support the technolo-
gy SMEs driving growth. To harmonize Canada’s IPR laws with those of the US would be at the very
least a strong signal that Canada is prepared to participate in the global knowledge economy, and
welcome FDI from innovative firms (with its attendant technology transfer and productivity spill-
overs). If Canada offers robust IPRs and makes it more attractive for firms to patent domestically — as
well as works on making smaller Canadian firms more patent literate by promoting the use of the
patent system both domestically and abroad — this could lead to a host of positive outcomes for both
smaller innovative firms, and the Canadian economy.

Take-aways

* Canada is in a surplus in trade in copyright goods and services and has only a relatively small defi-
cit in patented ones. Any attempt to manipulate IP policy as though Canada were essentially an
IP-importing, less-developed country would be a complete mistake.

* Trade balance is fluid, reflecting consumer choice and comparative advantage, and should not
affect IP policy.

* Any negative trade balance initiated by strengthening IPRs is only temporary and will be overcome
by increases in domestic innovation.

* Stronger IPRs encourage foreign direct investment, resulting in technology diffusion and produc-
tivity improvements.

* Pharmaceutical R&D devolves to smaller firms, as does high-tech innovation, and smaller firms
benefit disproportionately from stronger IPRs.

* (Canada’s patent-protected outputs have grown over the last 30 years, coincident with the strength-
ening of Canada’s patent regime.

The Recent Development of Intellectual Property
Laws in Canada

dem with trade policy, and has changed only in response to international treaty obligations.

It has generally strengthened over recent years, but in a reactive rather than proactive manner
(and slowly reactive at that). Hence the current government’s plan for a new IP policy in response to
Canada’s innovation economy needs is refreshing.

g review of the history of Canadian IP policy reveals that its development largely moved in tan-

The driver for that IP policy should be innovation in Canada. It should not be about reducing drug
prices, addressing trade imbalances, increasing the public domain, or redressing perceived injustices
of property rights. It should be made for Canada, not made in Canada.

IP legislation has been largely a recent project. Since 1989, and beginning with Canada’s accession
to the Patent Cooperation Treaty, the Patent Act (Canada) has undergone major amendments, im-
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proving support for innovation, the most important of which were driven by Canada’s commitments
in NAFTA and TRIPS. The overall effect of the Patent Act’s recent revisions has been a harmonization
of Canadian patent law with international standards and treaties, a strengthening of patent-holder
rights and better means of enforcement of patent law (particularly with respect to pharmaceutical
patents), and a reduction in the administrative burdens to patent applicants.

Between 1921 and 1988, the Copyright Act remained largely unchanged. Reform began in 1988
with the introduction of the Copyright Amendment Act (Canada), the purpose of which was to
bring Canada into an increasingly digital era. This goal was met in two phases — the first being the
Copyright Amendment Act of 1988 and the second being 1997’s An Act to Amend the Copyright
Act. The passing of the 2012 Copyright Mod-
ernization Act was the third phase of a decades
long and ongoing technology-driven overhaul

Between 1921 and 1988 of Canada’s copyright system.
the Copyright Act remained Copyright reform in Canada over the last de-
lar g ely unchan ge d.” cades has been characterized by expansion in

the scope of works and technologies covered by
copyrights, stronger rights for copyright hold-
ers, and stronger enforcement and penalties for
copyright infringement. More recently, expan-
sion of fair dealing has joined the process.

Major amendments to the Trade-Marks Act (Can-
ada) occurred in the 1990s, giving effect to Canada’s commitments under NAFTA and the World
Trade Organization (WTO). These reforms were primarily to bring Canada’s trademark regime more
in line with its trading partners, and generally expand trademark protection and protection of geo-
graphic indications. Unlike the Patent Act and the Copyright Act however, the Trade-marks Act does
not seem to have been subject to the same routine overhauls that have characterized these former
acts’ recent histories. That changed with the release of the 2014 budget.

The passing of the 2014 budget signalled a sea change in the federal government’s approach to
trademark reform. The Budget Implementation Act 2014 (Canada) introduced a sweeping package of
amendments to Canada’s trademark regime as part of the government’s Economic Action Plan. Ad-
ditionally, two more bills that included provisions to amend the Trade-Marks Act were passed — the
Combating Counterfeit Products Act (CCPA) and the Budget Implementation Act (2015) (Canada)
respectively — in the same period. The language used by the Canadian Intellectual Property Office
(CIPO) and in these acts themselves this time around was ambitious and assertive. The purpose of
this new round of reforms is the “strengthening,” “streamlining,” and “modernization” of Canada’s
trademark regime.

A quick review of the major episodes in the recent evolution of Canadian IP laws reveals just how
driven the process has been by treaty — and how slowly Canada implements its treaties.
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Milestones in Canadian Intellectual Property Policy

1987: An Act to Amend the Patent Act moves Canada from a “first to invent” to a “first to file” pa-
tent system, and limits compulsory licensing of pharmaceuticals.

1988: Copyright Amendment Act brings computer programmes into the Copyright Act.

1988: Canada-United States Free Trade Implementation Act brings broadcasting provisions into
the Copyright Act.

1990: Patent Cooperation Treaty (1970) is implemented in Canada, creating a simplified procedu-
re for multiple international patent filings and examinations.

1993: Patent Act Amendment Act repeals compulsory licensing of pharmaceuticals provisions and
creates the PMPRB.

1993: North American Free Trade Agreement improves patent procedure and availability criteria;
brings the Copyright Act into compliance with the Berne Convention; and abolishes the registered
user system for trademarks.

1994: WTO Implementation Act creates a 50-year copyright term (from the author’s death), imple-
menting the World Trade Organization Agreement.

1997: An Act to Amend the Copyright Act facilitates broadcasting by amendment to the Copyright
Act, creates new statutory remedies for infringement in that act.

2005: Following adverse outcomes of a WTO tribunal, Trade-Related Aspects of Intellectual Pro-
Dperty Rights Treaty (TRIPS) (1994) is fully implemented in Canada, the working provision and the
provision for stockpiling pharmaceuticals before patent expiry is repealed, and patent terms of 20
years are introduced.

2000: Patent Law Treaty signed - still not ratified, although the Budget Implementation Act
(2014) has passed through Parliament; it will improve the patent prosecution process. The TPP
will encourage its coming into force.

2012: Copyright Modernization Act comes into force, finally implementing the WIPO Copyright
Treaty and the WIPO Performances and Phonograms Treaty, creating notice and notice, expan-
sions of permitted copying, protections for technological protection measures, and provisions
clarifying liability of ISPs.

2014: An Act to Implement Certain Provisions of the Budget and Other Measures updates Cana-
da’s trademark laws, implementing three treaties: the Singapore Treaty (20006), Madrid Protocol
(1989), and the Nice System of Classifications (1957) — but is not yet in force.

2014: Combating Counterfeit Products Act strengthens trademark enforcement and border enfor-
cement against counterfeit goods, but is not yet in force.

2017: Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Vi-
sually Impaired or Otherwise Print Disabled (2013) is ratified, creating new exceptions to copyri-
ght for the visually impaired.

Future: Trans-Pacific Partnership (TPP) (2016) and Comprebensive Economic and Trade Agree-
ment (CETA) (2016); The Canada-European Union Comprebensive Economic and Trade Agree-
ment Implementation Act has already passed through Parliament, revising drug pricing regula-
tion and creating a PTR limited to two years.
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Conclusions

ome maintain that Canada’s modest imbalance of trade in patent related goods argues in favour

of weakening Canada’s IPRs. This is so that foreigners do not disproportionately benefit from

stronger IPRs at Canadians’ expense. It is also so that input costs for Canadian innovation — pay-
ing for IP protected production inputs — are reduced so that, allegedly, innovation may be increased.
As demonstrated in this paper, however, the premise is wrong — Canada is in a surplus trade position
in copyright goods and services, and only a minor deficit of about 20 percent of exports in patent
ones. In any event, trade balance is fluid and reflects consumer choice and comparative advantage in
other sectors. It is a terrible basis for IP policy.

An extensive body of research demonstrates that advanced economies benefit more from strong IPRs
than developing ones, largely, it seems, as a consequence of stronger adjudication and enforcement
institutions. As an advanced OECD country with good education and strong institutions, Canada is in
a position to benefit much more than most from a policy of strong IPRs. Research also indicates that
SMEs benefit more from strong IPRs than larg-
er firms — and Canada’s innovation economy is
predominantly, almost exclusively, populated by

Canada is in a position to SMEs. This is particularly true in the ICT sector,
. but also characterizes biomedical innovation. In-
benefit much more than most terestingly, too, recent declines in pharmaceuti-
from a pO'le of Strong IPRs.” cal R&D expenditures in Canada seem in large

part to be because of the devolution of the re-
search function to Canadian SMEs.

Stronger IPRs lead not only to enhanced do-
mestic innovation, but also to foreign direct
investment and its attendant technology trans-
fers. These, in turn, lead to increases in local
innovation and productivity as licensing arrangements and inter-firm R&D and other alliances are
formed, and new technologies diffuse through the economy. Research in developed economies,
such as England, has demonstrated the strong impact of technology transfers on local technology
development and use.

Canada’s innovative outputs have increased over its 30 years of strengthening patent laws. As indi-
cated by so much other data and so many studies, innovation is shown to be highly congruent with
strong patent laws. The recent history of IP laws in Canada demonstrates their continual change and
adaptation, primarily in response to treaties. Thanks to this process Canada’s economy fares better,
but is still not the equal of its OECD counterparts and needs to improve, in no small part by continu-
ing to strengthen its IPRs.

The recent history of Canada’s IPRs shows, as it should, a gradual increase in their strength and
scope. This has been wholly in response to treaties and WTO disputes (in the case, for instance, of
pharmaceutical stockpiling and research exemptions). Canada now proposes a renewed IPR strat-
egy. This is an opportunity to become proactive in establishing further, stronger IPRs, in the best
interests of Canada.

Recommendations
Readers will recall the following 4 recommendations from the first paper:

Recommendation 1: The nature of copyright protection is such that there is no justification to
limit the term of protection. Copyright protection does nothing to reduce the store of common prop-
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erty. Copyright doesn’t even create a monopoly, and there is no reason it should be singled out from
other types of property for expiry. Therefore, our recommendation is to:

End term limits for copyright. Using the rule of reciprocal treatment under the Berne Conven-
tion, let citizens of other signatory nations enjoy copyright for the length of the terms, if any, of
their own nation. This would be a bold move, consistent with Canada’s treaty obligations and
showing leadership in IP. In the more conservative but less desirable alternative, adopt the already
widely-used term of 70 years plus the life of the author, gaining Canadian creators the like benefit
in European markets.”

Recommendation 2: out of step with all OECD countries and with the plain wording of Can-
ada’s Patent Act, the SCC ruled that so-called “higher life forms” could not be patented. The life
form in question was the oncomouse, a mouse whose DNA had been edited by Harvard College
researchers to make the mouse especially oncogenic. Such inventions are entirely worthy of pro-
tection. The decision was a blow to Canada’s life sciences industry. Moreover, the reasoning of the
decision — that patents over higher life forms were not contemplated by the 19th century legislature
that adopted the Patent Act — brings into doubt all future, unknown classes of patent. Accordingly,
it is our recommendation to:

Legislate patent protection for higher life forms, reversing the Harvard College decision of the
SCC and bringing life sciences patenting in line with the rest of the OECD. In reversing the damage
done by the Harvard College decision, there should also be a legislative adoption of interpretative
principles for the Patent Act that make it clear that anything under the sun® (or indeed, elsewhere in
the universe) made by man and that meets the standards of the Patent Act, is patentable, subject only
to express, legislated exceptions.

Recommendation 3: Small- and medium-sized businesses drive much of Canada’s innovation
economy. They tend to be insufficiently grounded in the possibilities of IP to help to grow their busi-
nesses. Accordingly, we recommend to:

Facilitate patenting by SMEs, perhaps by reducing or waiving fees for first patents, and further pub-
licize the value of IP protection.

Recommendation 4: canada is lucky to have agreements to open trade in the Pacific Rim and to
Europe, the TPP and CETA respectively. Still, the IP requirements of these agreements will benefit
Canada. Accordingly, it is our recommendation to:

Implement the TPP and finalize implementation of CETA, subject to other signatory nations do-
ing so, and continue to further support freer trade in IPR-protected goods.

These recommendations are further sustained by the conclusions of this paper. To these we add,
based on the research presented in this, the second paper:

Recommendation 5: One of the worries that seems to animate opposition to stronger IP rules in
Canada is the existence of trade deficits in IP protected goods and services. As demonstrated herein,
such deficits are non-existent, in the case of copyright goods and services, and minor, with respect
to patents. In any event, trade balances ought to have no impact on IP policy. Accordingly, we
recommend that:

A trade deficit in IP-related goods is not a sound basis on which to weaken IP protection. Indeed,
research makes it very clear that it is a basis to strengthen IP protection.
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Endnotes

1 See also the previous paper in this series.
2 Kind thanks to Denis Caron of Statistics Canada.
3  See the discussion below.

4 For a further discussion of the error of Mr. Balsillie’s ways in respect of the TPP, see Richard
Owens, 2015, “Debunking Alarmism Over the TPP and IP: Why the Trans-Pacific Partnership is a
good deal for Canadian innovators.”

5 See also the description of the recent history of Canadian IP laws, below.

6 See the third paper in this series, and Alberta (Education) v. Canadian Copyright Licensing
Agency (Access Copyright) 2012 SCC 37.

7  The rule of reciprocal treatment and its application to Europe and other jurisdictions will be di-
scussed in the next paper of this series.

8 This would be consistent with the US approach in which “anything under the sun made by man”
is, subject to legislated exceptions, patentable: Diamond v. Chakrabarty, 447 U.S. 303 (1980).
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